
INDEPENDENT CONTRACTOR AGREEMENT
(Clinical Services)

This AGREEMENT, effective as of July 15, 2013, is by and between the ERIE
COUNTY acting by and through the DEPARTMENT OF HEALTH, located at 95 Franklin
Street, Buffalo, New York 14202 (“DOH”) and UNIVERSITY AT BUFFALO PEDIATRIC
ASSOCIATES, INC. (D/BIA UBIMD PEDIATRICS), a New York university faculty practice
corporation, located at 239 Bryant Street, Buffalo, New York 14222 (“Practice Plan”).

WHEREAS, DOH requires the services of physician qualified in Pediatrics and Pediatric
Subspecialties, to provide clinical services to DOH and its patients; and

WHEREAS, Practice Plan is willing and able to provide physician to provide such
services to DOll.

NOW, THEREFORE, in consideration of the mutual promises and provisions contained
herein, the parties agree as follows:

1. ENGAGEMENT AS AN INDEPENDENT CONTRACTOR.

(a) DOll hereby engages Practice Plan, and Practice Plan accepts such
engagement, as an independent contractor to provide a “Physician” who meets all of the
requirements set forth in this Agreement, to provide the clinical services (“Clinical Services”)
described at the DOH site. The individual Physician who will provide Clinical Services pursuant
to this Agreement will be appointed by DOll and subject to the mutual consent of DOll and
Practice Plan. The Physician, on the date of this Agreement is listed on Exhibit A. Any additions
or changes to that listing of initial Physician must be approved in writing in advance by DOH
and Practice Plan.

(b) DOll further hereby engages Practice Plan, and Practice Plan accepts such
engagement as an independent contractor to provide Physician who meets all of the requirements
set forth in this Agreement to provide clinical services to outpatients (“Outpatient Clinical
Services”) as described on Exhibit B (attached to and made a part of this Agreement). The
individual Physician who will provide the Clinical Services pursuant to this Agreement will be
subject to the mutual consent of DOll and Practice Plan.

(c) Practice Plan will be the employer of, will have control over and will be
liable for all incidents of employment of Physician. Practice Plan may discharge, suspend or
terminate Physician at will or according to any terms of employment, provided that Practice Plan
must promptly notify DOll in writing of any such action. Physician will not be deemed to be an
employee or servant of DOll and DOll will not be liable for any benefit or incident of
Physician’s employment. Practice Plan agrees that it will pay to each appropriate governmental
authority on a timely basis and on behalf of itself and Physician all required employment-related
taxes, fees and assessments. DOll agrees that it will timely issue IRS Form 1099 to Practice Plan
annually in connection with all payments to Practice Plan pursuant to this Agreement.
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(d) Practice Plan will be deemed an independent contractor to DOH and
neither Practice Plan nor Physician will be deemed an employee or servant of DOH. The parties
to this Agreement will not be deemed partners or joint venturers by virtue of this Agreement.

(e) Nothing herein will be construed as giving DOH control over, or the right
to control, the professional judgment, treatment or actions of Physician with respect to the
Clinical Services; provided, however, that it is understood that Physician will be reviewed in
connection with and will be subject to the provisions of the DOH Rules and Regulations and/or
Policy Manual as the case may be.

(1) Nothing in this Agreement will be construed to (i) require Practice Plan or
Physician to refer patients to, or otherwise generate business for, DOH; or (ii) to require DOH to
refer patients to, or otherwise generate business for, Practice Plan or Physician. DOH, Practice
Plan and Physician will at all times comply with all applicable state and federal laws relating to
healthcare practitioner referrals and the generation of business by and between them.

(g) This Agreement is intended to supersede and replace each of the previous
Agreements for these described services and the following previous agreements for services
between DOH (or any predecessor) and Practice Plan (or any member or employee of Practice
Plan):

2. REOUIREMENTS REGARDING CLINICAL SERVICES TO BE PROVIDED BY
PRACTICE PLAN.

(a) Practice Plan and designated Physician, are each responsible for adhering
to clinic schedules that are mutually agreed upon by Practice Plan, designated Physician and
DOH to supply qualified Physician to perform Clinical Services under the Agreement. To cancel
or change a scheduled clinic time, Practice Plan or designated Physician must provide advanced
notice to DOH of its intent.

3. PRACTICE PLAN REPRESENTATIONS AND WARRANTIES.

(a) Practice Plan represents and warrants that: (i) it is organized as a New
York university faculty practice corporation; (ii) it is validly existing and duly authorized to
conduct business in New York State; and (iii) it is duly authorized to enter into this Agreement
and fulfill all of its obligations hereunder.

(b) Practice Plan represents and warrants that each Physician will at all times
during the term of this Agreement:

(i) discharge his/her responsibilities consistent with generally
accepted standards of his/her profession and in a manner consistent
with ethical principles;

(ii) be currently and fully licensed to practice his/her profession in
New York State, duly registered with the New York State
Department of Education and will immediately notify DOH in
writing if such license or registration is suspended, limited,
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revoked or surrendered (whether or not any such action is or was

subject to a stay);

(iii) comply with DOH’s credentialing requirements and obtain and

maintain membership in good standing with appropriate privileges

as required by DOH;

(iv) if a Physician, be Board-certified in Pediatrics and/or any relevant

Pediatric Subspecialty;

(v) if a Physician, comply with all DOH policies and procedures and

all applicable federal, state and local laws, rules and regulations;

(vi) comply with all applicable billing policies, procedures, statutes and

regulations, including but not limited to dictation of medical

records and signing off on medical records as per DOH policies;

(vii) comply with the DOH Code of Conduct and Business Ethics to the

extent applicable;

(viii) comply with all applicable portions of the federal Health Insurance

Portability and Accountability Act (“HIPAA”) as it may be

amended from time to time with all regulations promulgated

pursuant thereto and with all other applicable federal, state and

local laws, rules and regulations;

(ix) maintain a current narcotics registration certificate issued by the

United States Drug Enforcement Administration (“DEA”) if

narcotics will be prescribed, which has not been suspended,

limited, revoked, not renewed or surrendered (whether or not such

action is or was subject to a stay);

(x) be enrolled as a participating provider in good standing with the

Medicare and Medicaid programs and such other third-party payor

programs as DOH may require;

(xi) provide professional services to patients including but not limited

to Medicare and Medicaid patients receiving care at DOH and

perform his/her duties hereunder without any unlawful

discrimination based upon any such patient’s ability to pay, source

of payment, race, creed, color, national origin, gender, age or

disability;

(xii) be a United States citizen or will have and maintain required

United States immigration status which authorizes the Professional

to provide the services required by this Agreement;

(xiii) be an employee of Practice Plan;



(xiv) notify DOH immediately if his/her Medical Staff, as the case may
be, privileges at any other health care facility are temporarily or
permanently suspended, limited, modified, terminated, not
renewed, surrendered or relinquished for any reason whatsoever
(whether or not such action is or was subject to a stay);

(xv) notify DOH immediately if he/she has ever been the subject of any
professional disciplinary proceedings and/or has ever been
excluded from participating as a provider in either the Medicare or
Medicaid program (whether or not such action is or was subject to
a stay);

(xvi) confirm he/she has been granted a license to practice his/her
profession in every state and other jurisdiction to which he/she has
ever applied and has not surrendered any such license to avoid a
disciplinary proceeding; and

(xvii) confirm he/she has never been convicted of a felony or
misdemeanor.

The representations and warranties in this Section 3 will continue in effect for the term of this

Agreement. Practice Plan will notify DOH immediately in writing of any change in the status of

any of such representations and warranties as to Physician.

4. DOH RESPONSIBILITIES.

(a) The DOH Commissioner of Health (“COH”), or his/her designee, will

have responsibility for determining the hours of operation for Clinical Services and Practice Plan

will have responsibility to schedule Physician’s specific hours of work, subject to mutual
agreement between DOH and Practice Plan and in cooperation with Chief of pediatric
emergency medicine as to avoid scheduling conflicts in the emergency room.

(b) DOH will have exclusive responsibility for the administration and
operation of DOH at each of its operating sites and will set all policies and procedures pursuant

to which the Physician will perform.

(c) DOH may immediately prohibit Physician from providing services at
DOH pursuant to this Agreement, with concurrent written notice to Practice Plan, if such
Physician is in breach of any representation or warranty or fails to perform any of his/her
obligations under this Agreement or if DOH determines that such Physician presents a risk to
any patient, employee, staff member or other person at DOH. DOH and Practice Plan will
promptly discuss the particulars of each such prohibition with the goal of resolving the issue.

(d) Notwithstanding any other provision in this Agreement, DOH remains
responsible for ensuring that any service provided pursuant to this Agreement complies with all

pertinent provisions of Federal, State and local statutes, rules and regulations.
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(e) DOH will provide and maintain such facilities, personnel, supplies,
equipment and services that the parties mutually deem reasonably necessary for the Physician to
perform the Clinical Services.

(1) Notwithstanding any other provision in this Agreement, DOH retains its
corporate responsibility to ensure that its own services comply with all pertinent provisions of
Federal, State and local statutes, rules and regulations. DOll’s recognition of its responsibility in
this regard, however, is in no way meant to relieve or abrogate Physician’s duty to comply with
all such statutes, rules and regulations, and shall not excuse Physician from failing to do so.

5. BILLING AND COLLECTION.

(a) DOH will be entitled to bill and collect both the professional fees for the
Clinical Services described on Exhibit B. Neither Practice Plan nor Physician may bill or collect
such fees.

(b) To the extent that DOH is entitled to bill and collect the fees for any
portion of the Clinical Services, Practice Plan agrees to cause Physician to execute such
documents and instruments as are required by DOH to re-assign to DOH the Physician’s right to
so bill and collect fees.

(c) DOll will make available to Practice Plan on monthly basis information
relating to the number of number of hours worked per session and number of total sessions
Physician worked during the previous month.

(d) Practice Plan agrees to cooperate and Practice Plan agrees to cause
Physician to cooperate in providing DOll with all information, properly completed encounter
forms and other records necessary for DOll to bill for the Physicians’ Clinical Services. Practice
Plan also agrees to require Physician to do the following in a timely manner: complete all
medical records and encounter forms, accurately code all furnished services, and review and sign
all orders and medical records as DOll requires.

6. PAYMENTS TO PRACTICE PLAN.

DOll agrees to pay Practice Plan, as follows:

(a) For the Clinical Services provided by Physician pursuant to Exhibit B,
DOll will pay Practice Plan $70.00 per hour.

7. INSURANCE/INDEMNIFICATION.

(a) Throughout the term of this Agreement, Practice Plan will obtain and
maintain at its expense adequate comprehensive general liability insurance coverage for all acts
performed by Practice Plan and Physician with coverage limits on the date of this Agreement of
at least $lmillion each occurrence and $2 million aggregate. Erie County will be named as
Additional Insured under the comprehensive general liability policy. The insurance protection
afforded to DOll under such policy shall apply on a primary basis and any insurance (or self
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insurance program) maintained by DOH shall not contribute with the insurance afforded to DOH
as an Additional Insured.

(b) Throughout the term of this Agreement, Practice Plan will obtain and
maintain, at the expense of Practice Plan or Physician, professional liability insurance for the
Practice Plan Physician with primary limits of coverage of $1.3 million each occurrence/$3 .9
million aggregate, from the admitted carrier market and/or the medical malpractice insurance
pool. In addition, Practice Plan will require Physician to take all steps necessary to obtain any
excess professional liability coverage that is available at no cost to Physician through the New
York State Hospital Excess Liability Pool and to promptly provide to DOH all information
relating to such coverage as requested by DOH. DOH agrees to notify Practice Plan in writing in
the event that these coverage limits are not considered adequate. Upon request, Practice Plan
will provide DOH with a current certificate or certificates of insurance evidencing the coverage
required by this Section. All professional liability coverage required by this Section will be
provided on an “occurrence” basis and will cover the entire period that Physician provides
services to DOH pursuant to this Agreement; provided, however, in the event that coverage is
provided on a “claims made” basis, such coverage shall at all times have a retroactive date
(“retro date”) no later than the beginning date upon which Physician provides services to DOll
pursuant to this Agreement. In addition, in the event Physician should terminate his/her
employment with Practice Plan and (i) relocate outside of the State of New York or (ii) Physician
continues to reside and practice medicine in the State of New York and Physician fails to procure
“claims made” coverage with coverage limits of at least $1.3 million per claim/$3.9 million
aggregate, with a retroactive date no later than the beginning date of services rendered by
Physician under the terms of this Agreement, then Practice Plan shall obtain “tail” (“extended
reporting”) coverage for Physician with coverage limits of at least $1.3 million per claim!$3 .9
million aggregate. Further, such coverage shall be maintained without any advancement of the
retro date for a period of (i) 5 years after the termination of Physician’s employment with
Practice Plan, if Physician does not treat pediatric patients and (ii) 13 years after the termination
of Physician’s employment with Practice Plan, if Physician treats pediatric patients. Practice
Plan will notif’ DOll in writing immediately in the event of any change, cancellation or
termination of the insurance required by this Section and will promptly obtain similar
replacement insurance so that there will be no lapse in coverage.

(c) Practice Plan will also provide Statutory Workers’ Compensation and
Employers’ Liability coverage complying with the law of the State of New York with
Employers’ Liability limits of not less than $100,000 Each Accident and $100,000 Each
Employee for Disease and $500,000 Policy Limit for Disease.

(d) Practice Plan and DOH agree to indemnify and hold harmless the other
from and against and with respect to any and all liability, claims, suits, losses, damages, costs,
fines, penalties or expenses of any kind (including attorneys fees and disbursements) made
against the indemnified party arising out of the indemnifiing party’s acts, failure to act or
conduct in the course of such party’s performance of its obligations pursuant to this Agreement.

(e) Practice Plan and DOH agree to cooperate with each other in defense of
any claim brought in connection with this Agreement or the services provided hereunder. Each
party also agrees to promptly notify the other in writing of any claim, as well as any incident that
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may reasonably be expected to result in a claim, or the commencement of any suit, action or
proceeding by any party arising out of or relating to this Agreement or the performance by
Practice Plan or any Professional of its/his/her services pursuant to this Agreement. A party
seeking indemnification agrees to cooperate with the indemnifying party in the defense of any
such suit, action or proceeding, and to allow the indemnifying party to control the defense
thereof when the indenmifying party is responsible for the entire claim.

8. PROTECTION OF CONFIDENTIAL INFORMATION.

(a) Practice Plan acknowledges that Practice Plan and Physician may obtain,
pursuant to this Agreement, confidential and proprietary information about DOH’s business
practices, finances, staffing, strategies, plans, contracts, patients, relations with physicians and
payers, and related business and clinical methods and operations (collectively, “Confidential
Information”). Practice Plan agrees to not disclose, and to cause Physician to not disclose, any
such Confidential Information to any third party or to use any such Confidential Information,
except in accordance with the performance of duties hereunder, during the term of this
Agreement and for a period of three years following its termination or expiration.

(b) DOH acknowledges that it may obtain, pursuant to this Agreement,
confidential and proprietary information about Practice Plan. DOH agrees not to disclose any
such confidential information to any third party or to use any such confidential infonnation
except in connection with this Agreement, during the term of this Agreement and for a period of
three years following its termination or expiration.

9. INJUNCTION. In the event of a breach or threatened breach by either party (or its
employees or members) of any of the provisions of Section 8 of this Agreement, the non-
breaching party will be entitled to obtain an injunction restraining such person from committing
such breach. The allegedly breaching party agrees to indemnify and hold harmless the non-
breaching party for all damages and costs or expenses of any kind, including reasonable
attorneys’ fees, incurred by the non-breaching party in obtaining the injunction to restrain such
breach or threatened breach. Nothing herein will be construed as prohibiting the non-breaching
party from pursuing any other remedies available to it for a breach or threatened breach of this
Agreement.

10. SERVICES TO THIRD PARTIES. Practice Plan and/or Physician may enter into
other or similar agreements with third parties or may otherwise provide administrative or
professional services to third parties during the term of this Agreement, provided that (i) such
other agreements and arrangements do not interfere with or adversely affect Practice Plan’s and
Physicians’ obligations hereunder.

11. TERM AND TERMINATION.

(a) The term of this Agreement will begin as of July 15, 2013 and will
continue in full force and effect for a term of one (1) year through July 14, 2014. Upon its
expiration, this Agreement will automatically renew for no more than two (2) additional
subsequent one (1) year terms, unless earlier terminated as set forth herein.
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(b) This Agreement may be terminated by either party at any time, with or

without cause, by giving at least 60 days prior written notice to the other party.

(c) In addition to DOH’s right pursuant to Section 5(c) of this Agreement to

prohibit Physician from providing services hereunder, either party may terminate this Agreement

upon at least 60 days prior written notice to the other party, if the other party materially breaches

any representation, warranty or obligation under this Agreement; provided, however, that, if the

breach is susceptible to being cured, the breaching party will have 20 days after such notice is

given in which to cure such breach to the non-breaching party’s reasonable satisfaction.

(d) Upon termination of this Agreement, neither party will have any further

obligations hereunder, except with respect to obligations accruing prior to the date of termination

and any continuing obligations specified in in this Agreement which will survive indefinitely.

12. NOTICES.

Any written notice required or permitted to be given under this Agreement must be either

hand delivered or sent by certified mail, return receipt requested, to the parties at the addresses

set forth in this Section, or to such other address as a party specifies in writing in accordance

with this Section. Notice will be deemed to be effective upon delivery (if hand delivered) or 2

days after deposit in the U.S. mail (if mailed).

For any notices to DOH:
DOH
95 Franklin Street
Buffalo, New York 14202
Attn: Commissioner of Health

For any notices to Practice Plan:
University at Buffalo Pediatric Associates, Inc.

239 Bryant Street
Buffalo, New York 14222
Attn: President

13. MISCELLANEOUS.

(a) The applicable terms of this Agreement will be promptly renegotiated and

amended upon written notice, by either party to the other, if legislative or regulatory action

renders its contents illegal, impossible or impractical, with the effective date of any such

amendment to be retroactive to the effective date of such legislative or regulatory action. In the

event that agreement on such amendment is not reached within 60 days of receipt of such notice

or within such additional time as the parties will mutually agree, then either party may, upon an

additional 30 days written notice to the other, terminate this Agreement.
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(b) All patient medical records, case histories, films, files and other patient

notes and records (collectively, “Patient Records”) which are maintained by DOH concerning (i)

the services provided by Practice Plan and Physician pursuant to this Agreement, or (ii) the

patients treated by Physician pursuant to this Agreement, will belong to and remain the property

of DOH throughout the term of and following termination of this Agreement.

(c) To the extent that Section 1 861(v)(1)(I) of the Social Security Act (the

“Act”) and the regulations promulgated thereunder are applicable to any services rendered

pursuant to this Agreement, DOH and Practice Plan will each, until 4 years after the date of the

services provided, comply with requests by the Comptroller General of the United States, the

Secretary of Health and Human Services and their duly appointed representatives for access, in

accordance with the Act, to this Agreement as well as to the books, documents and records of

DOH and Practice Plan, respectively, which are necessary to verify the cost of such services.

(d) This Agreement will be governed by and construed in accordance with the

laws of the State of New York without regard to conflict of laws principles. This Agreement

contains the entire agreement between the parties with respect to its subject matter and
supersedes any prior agreement or understanding. No amendment, modification or waiver of any
provision of this Agreement will be valid unless it is in writing and signed by the parties hereto.

If any section or portion of this Agreement is determined to be invalid, such determination will

not affect the enforceability or validity of the remainder of this Agreement. Any waiver of a

breach of any of the provisions of this Agreement will not be deemed a waiver of any other
provision of this Agreement. This Agreement will be binding upon and inure to the benefit of
the successors and assigns of the parties hereto; provided, however, that the rights, duties and
obligations of Practice Plan under this Agreement may not be assigned or subcontracted by
Practice Plan without the prior written consent of DOH. All headings are included for
convenience of reference only and are not of substantive effect.

(e) Each party to this Agreement represents and warrants on behalf of itself
that the aggregate benefit given or received under this Agreement has been determined in
advance through a process of arm’s length negotiations intended to achieve an exchange of
services consistent with fair market value under the circumstances.

(1) This Agreement may be executed simultaneously or in one or more
counterparts, each of which shall be deemed an original and all of which together shall constitute
one and the same instrument. Copies of signatures sent by facsimile or electronic transmission
will be deemed to be originals.

IN WITNESS WHEROF, the parties hereto have set their hands and seals of the day and year

first above written.

COUNTY OF ERIE

By:

______________________________

Date:

__________________

MARK POLOCARZ/RICHARD TOBE
County Executive/Deputy County Executive
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Approved as to content:

(Electronically Signed)

By:

_____________________________

Date:

GALE R. BURSTEIN, MD, M.P.H.

Commissioner

Erie County Department of Health

Approved as to form:

(Electronically Signed)

By:

_____________________________

Date:

GREG P. KAMMER
Assistant County Attorney

UNIVERSITY AT BUFFALO PEDIATRIC

ASSOCIATES, INC.

By:

_______________

Date:

_________

Name: Teresa Quattrin, M.D.
Title: President

2013 ERIE COUNTY DEPARTMENT OF HEALTH

Contract /Amendment #:
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EXHIBIT A
PHYSICIAN

HEATHER TERRITO, M.D.
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EXHIBIT B
CLINICAL SERVICES

Erie County Health Department
Medical Director — Sexually Transmitted Disease Clinic

Job Description
May23,2013

Brief Description: The Medical Director will be an employee of UB Pediatric Associates,

Inc. (“UPA”) assigned to the Erie County Health Department. The Medical Director will

assure that the Sexually Transmitted Disease clinic (STD) of the Erie County Health

Department provide patient care services that meet the highest possible standards and will

provide direct clinical care while creating new opportunities for liaison between the School

of Medicine and Biomedical Sciences and the Erie County Department of Health.

Qualifications: The Medical Director must be a physician licensed in New York State. The

physician must be Board Certified in a primary care specialty such as pediatrics, family

medicine, internal medicine, or preventive care. The physician must have at least 2 years of

post-residency clinical experience. Experience in public health clinical setting is desirable.

Supervision: The Medical Director reports directly to the Erie County Health Commissioner

or her designee, who will perform annual evaluations on job performance.

Responsibilities:
• Provide direct clinical care. Examining patients in STD clinic on a routine basis.

• Provide clinical oversight of all practitioners and mid-level providers in the STD
clinic.

• Act as the authority on medical care in the clinic
• Provide consultation with non-physician and physician clinicians during assigned

clinic hours
• Identify needs and assisting with the training of clinicians to improve clinical practice

and learn new techniques
• Develop and work with clinic management on clinician performance evaluations

• Participate in public health preparedness planning and activities.

• Be available by phone during typical hours of work (8:3OAM-4:3OPM) M-F.

• Assist clinical management with formation of policy and procedures, clinical
pathways and clinician recruitment

• Create opportunities for medical students, residents and other health profession
students, to experience public health’s role in community and individual health.

12



Erie County Medical Center Corporation
FAST
GROUP Ministries
HealthSpace USA
Healthy Community Alliance
Independent Health Foundation
James McGuinness and Associates
Justice Trax
Kaleida Health System
Kinney Drugs
Liberty Communications
Maxim Health Care Services
Mitchell & McCormick
Neighborhood Community Center
New York State
Planned Parenthood of WNY
Scientific Consulting of Western New York
Sheehan Health Network
State University of New York at Buffalo:

Academic Medicine Service
Department of Clinical Laboratory Sciences
Department of Family Medicine
Department of Pathology and Anatomical Sciences
School of Dental Medicine
School of Engineering
School of Marketing
School of Medicine and Biomedical Sciences
School of Nursing
School of Public Health and Health Professions
Supplemental Health Care
UB Family Medicine
UB MD Physicians Group and all affiliated Faculty Practice Corporations
University at Buffalo Pathologist
University Emergency Medical Services

Unisys
Western New York Imaging
Western New York Public Health Alliance
X-Cell Laboratories of Western New York

and be it further

RESOLVED, that the necessary funds to cover the cost of these contracts have been
appropriated in the 2013 Erie County Budget; and be it further

RESOLVED, that inasmuch as it is impractical to follow the request for proposal (RFP)
procedures, the Erie County Legislature hereby waives this procedure in the case of these
services which must be provided immediately and on an uninterrupted basis as provided for in
Section 1908 of the Erie County Administrative Code.
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